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Although Lorenz & Partners always pays great attention on updating information provided
in newsletters and brochures we cannot take responsibility for the completeness, correct-
ness or quality of the information provided. None of the information contained in this
newsletter is meant to replace a personal consultation with a qualified lawyer. Liability
claims regarding damage caused by the use or disuse of any information provided, includ-
ing any kind of information which is incomplete or incorrect, will therefore be rejected, if
not generated deliberately or grossly negligent.

I. Introduction

This newsletter shall explain the tax
treatment of technical consulting ser-
vices provided from abroad to a Thai
entity. The following summary of the
complaint of Thai Tank Terminal
Co., Ltd. (the “Plaintiff’) against the
Revenue Department (the “Defend-
ant”) regarding notice for the submis-
sion of corporate income tax provides a
useful illustration of how the laws con-
cerning taxation of technical services are
currently being interpreted by the Thai
Supreme Court.!

I1. Background

On 30 May 2001, the Defendant issued
three notices for the corporate income
tax submission to the Plaintiff:

1. Notice for the submission of the
corporate income tax for the
year 1995, issued on 30 May
2001,

2. Notice for the submission of the
corporate income tax for the
year 1994, issued on 30 May
2001;

3. Notice for the submission of the
corporate income tax for the
year 1996, issued on 28 Septem-
ber 2001.

! Supreme Court Decision No. 13993/2555
(2012).

All of the notices above referred to Sec-
tion 70 of the Revenue Code:

“A company or juristic partnership incorpo-
rated under foreign laws and not carrying on
business in Thailand but receiving assessa-
ble income under Section 40 (2)(3)(4)(5) or
(6) which is paid from or in Thailand, shall
be liable to pay tax.”

The Plaintiff, a foreign-invested entity
registered under Thai law, entered into
two separate service agreements with
Pack Tank International BV, a company
established under the laws of the Neth-
erlands (“PTI”), for the provision of
services from PTI to the Plaintiff: an In-
tellectual Property License Agreement
and an Offshore Services Agreement.
When calculating payment under the re-
spective agreements, the Plaintiff de-
ducted 15% withholding tax from pay-
ments under the Intellectual Property
License Agreement, as the Plaintiff
deemed such payments to be royalties in
accordance with the applicable Double
Taxation Agreement (“DTA”). Howev-
er, no withholding tax was deducted
from payments arising in connection
with the Offshore Services Agreement.

The Offshore Services Agreement pro-
vided that throughout the six-year dura-
tion of the contract, payment was to be
divided into two parts: a variable fee and
a monthly fee, with the monthly fee paid
by the Plaintiff at a flat rate regardless of
the service received from PTT.

© Lorenz & Partners

Tel.: +66 (0) 2-287 1882

December 2019

Page 2 of 5
E-Mail: info@lotenz-partners.com



mailto:info@lorenz-partners.com

Newsletter Nr. 162 (EN)

E L&P

Legal, Tax and Business Consultants

Under the Offshore Services Agreement,
PTI offered services and assistance in
several areas, including budgeting and
budget control, employee training, pro-
curement training, human resources,
safety measures and security control,
chemicals management and storage, fire
control, database management, and oth-
er general services. The Offshore Ser-
vices Agreement did not include any
confidentiality clause.

All services in connection with the Off-
shore Services Agreement were per-
formed outside of Thailand. PTI did not
carry on any business directly in Thai-
land.

The Plaintiff held the opinion that the
payments in connection with the Off-
shore Services Agreement were not sub-
ject to (withholding) tax in accordance
with the applicable DTA and thus sub-
mitted the complaint against the tax no-
tices of the Defendant.

III. Basis of the Plaintiffs Claim

The Plaintiff’s claim was based on the
following key arguments:

Firstly, the Thai Revenue Code provides
that assessable income under Section
40(3) includes

“Fee of goodwill, copyright or any other
rights, annuity or annual payment of income
derived from a will, any other juristic act, or
court decision.”

The term “other rights” in the context of
this provision is meant to include royal-
ties.

The taxation of royalties is described in
Article 12 of the DTA between Thai-
land and the Netherlands. Based on this
Article, for fees for services related to

the transfer of information and
knowledge to be categorised as a royalty,
the fee charged must directly relate to
the use or the transfer of intellectual
property. In contrast, a service fee is
charged primarily for provision of a ser-
vice, even if intellectual property may
(secondarily) be involved.

IV. Decision of the Court of First In-
stance and Court of Appeal

The court of first instance and the court
of appeal ruled that the payments under
the Offshore Services Agreement were
subject to withholding tax.

The Court of Appeal ruled that the
counselling given by PTT was to be con-
sidered as “?he use of, or the right to use, any
patent, trade mark, design or model, plan, se-
cret formula or process, or for information con-

cerning industrial, commercial or scientific expe-
rience” under Article 12 of the DTA.

Even though the Offshore Services
Agreement did not specify that the
Plaintiff had to keep the information
confidential, nor that the Plaintiff
should return the outcome of the set-
vices to PT1I once the Offshore Services
Agreement was terminated, the essence
of Article 12 does not lie in confidential-
ity of the information, as long as intel-
lectual property rights are involved.

When the Court of Appeal considered
the nature of services that PTT rendered
for the Plaintiff under the Offshore Set-
vices Agreement, the Court found that
most parts of the services consisted of
industrial, commercial and scientific
counselling. Merely a small part of the
services concerned general counselling.
The Court then went on to conclude
that the payment was made for royalty
fee, rather than for general counselling
services. The flat rate fee under the Off-
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shore Services Agreement for the dura-
tion of 6 years included, consequently, a
royalty fee in disguise and was therefore
subject to 15% withholding tax.

V. Decision of the Supreme Court

The Supreme Court did not confirm the
rulings of the court of first instance and
court of appeal.

Following examination of the facts of
the case and the testimonies of various
witnesses and experts in the context of
Thai taxation laws and the DTA, the
Supreme Court made the following key
determinations:

1. The services received by the
Plaintiff were not a final product, i.e.
they did not constitute knowledge or in-
formation that the Plaintiff could use or
apply directly in its business. Rather the
services received involved the transfer
of general and broad principles that
needed to be adapted by the recipient to
meet the needs of the recipient’s pat-
ticular business.

2. A royalty is a fee paid by the re-
cipient for a transfer of intellectual
property or a permission to use intellec-
tual property. This aspect varies from a
fee given to a service provider for his or
her knowledge, skills, or experience to
generate work or finished products.

3. Another criterion used to de-
termine whether a service was a royalty
or general service is the amount of the
contracted fee related thereto. The
amount of the contracted fee must be
comparable and reasonable with respect
to the services provided. In this case,
the fees for services paid by the Plaintiff
were significantly higher than the mar-
ket price for general service in this busi-
ness segment, which, if taken on its own,

could indicate that the services provided
were in fact a royalty.

4. The Offshore Services Agree-
ment did not contain any obligations or
requirements for confidentiality in rela-
tion to the services. Services attracting
royalties relate to the transfer of infor-
mation which is of high industrial,
commercial and scientific value and that
as such requires an agreement of confi-
dentiality between the parties.

On the basis of the above findings, the
Court concluded that the services pro-
vided by PTI to the Plaintiff were of
general business nature, not a transfer of
industrial, commercial or scientific in-
formation. The monthly flat fee pay-
ment made by the Plaintiff to PTI for
such services was, consequently, a “ser-
vice fee” and not a royalty.

VI. Conclusion

This decision indicates that the Thai Su-
preme Court is aligning itself more and
more with international interpretations
of royalties in international taxation.

Having said this, the decision does in
fact not substantially change the previ-
ous position of the Supreme Court on
the definition of royalties, nor does this
decision provide any additional clarifica-
tion as to at what level services (for ex-
ample engineering services) will be clas-
sified as royalties. The Supreme Court’s
emphasis on the existence of a confi-
dentiality clause opens doors to argue
that payments for such technical ser-
vices are in fact considered royalties if a
confidentiality clause is implemented in-
to the contract.

It therefore should be suggested either
avoiding or at least carefully wording
such confidentiality clauses in contracts
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on technical services in order to not Other than that, unfortunately, this de-
provide arguments to the Revenue De- cision does not give any additional guid-
partment to qualify payments under ance as to how to avoid future disputes
such contracts as royalties. with the Revenue Department.

We hope that the information provided in this newsletter was helpful for you.
If you have any further questions please do not hesitate to contact us.
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